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territories adopted a national law

requiring health practitioners, em-
ployers and education providers to
report “notifiable conduct” by health
practitioners to the appropriate
National Health Practitioner Board
through the Australian Health Prac-
titioner Regulation Agency (AHPRA).
Notifiable conduct encompasses four
behaviours: (1) practising while
intoxicated by alcohol or drugs; (2)
sexual misconduct during the practice
of the profession; (3) placing the pub-
lic “at risk of substantial harm”
because of an impairment; or (3)
placing the public at risk because of a
“significant departure from accepted
professional standards”.' Details of
these rules have been published
elsewhere.””

I n 2010, the Australian states and

The mandatory notification law was
received with some concern, partic-
ularly by doctors and medical pro-
fessional bodies.”* A particularly
controversial aspect was its applica-
tion to practitioners who, in the
course of providing care to another
practitioner, form a belief that notifi-
able conduct has occurred. The ver-
sions of the law enacted in Western
Australia and Queensland allow
certain exemptions for practitioners
treating other practitioners, but those
in force in the other states do not.”

Critics of extending mandatory
reporting to care relationships ob-
ject to the perceived assault on the
time-honoured ethics principle of
patient confidentiality; they also
worry that it will deter impaired
practitioners from seeking assis-
tance.”” Defenders of the rule argue
that treating practitioners have a
valuable vantage point from which
to identify impaired colleagues, and
that requiring them to do so protects
the public and enhances trust in the
health system.”

Our earlier study of 816 mandatory
reports received by AHPRA over a
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relationship.

Objective: To describe the frequency, nature and outcomes of reports
about health practitioners made by their treating practitioners under
Australia’s new mandatory reporting system.

Design and setting: Retrospective case file review and analysis of
treating practitioner reports received by the Australian Health Practitioner
Regulation Agency between 1 November 2011 and 31 January 2013, and of
the outcomes of the completed investigations of these reports to

Main outcome measures: Characteristics of treating practitioners
and reported practitioners; nature of the care relationship; grounds for
report; regulatory action taken in response to report.

Results: Of 846 mandatory reports about medical practitioners, 64 (8%)
were by treating practitioners. A minority of reports (14 of 64) were made
by a practitioner-patient’s regular care provider; most (50 of 64) arose
from an encounter during an acute admission, first assessment or
informal corridor consultation. The reported practitioner-patients were
typically being treated for mental illness (28 of 64) or substance misuse
(25 of 64). In 80% of reports (50 of 64), reporters described
practitioner-patients who exhibited diminished insight, dishonesty,
disregard for patient safety, or an intention to self-harm.

Conclusions: The nature and circumstances of the typical treating
practitioner report challenge assumptions expressed in policy debates
about the merits of the new mandatory reporting law. Mandatory reports
by treating practitioners are rare. The typical report is about substance
misuse or mental illness, is made by a doctor who is not the patient’s regular
care provider, and identifies an impediment to safely managing the risk
posed by the practitioner-patient within the confines of the treating

14-month period” found that around
8% were made by treating practi-
tioners. In recognition of the impor-
tance of these “treating practitioner
reports” for policy and practice, we
collected and analysed additional
data on this subset of reports, and the
outcomes of their investigation by
AHPRA.

Methods

Aspartofalarger study of mandatory
notification,” we reviewed all reports
received between 1 November 2011
and 31 January 2013. Access to the
reports was subject to strict conditions
guaranteeing privacy and confidenti-
ality, and study team members signed
non-disclosure  agreements. The
study was approved by the Human
Research Ethics Committee at the
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University of Melbourne (reference,
HREC 1239183.2).

The examined reports were from all
states and territories except New
South Wales, and had been lodged
with AHPRA either in a notification
form available on the AHPRA web-
site or in letter form. The layout and
content of the reports have been pre-
viously described.” Although health
practitioners in NSW are subject to the
same reporting requirements as those
in other states, AHPRA has a more
limited role in relation to notifications
made in NSW.?

The reports were reviewed between
April and June 2013 at the AHPRA
head offices in Melbourne. Three
trained reviewers extracted de-
identified information about the
statutory grounds for notification,
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the type of problem reported, and
practitioner characteristics and de-
mographics. This information was
supplemented with data from the
national register of health practi-
tioners, including information on sex,
age, practice location, profession, and
the specialties of both the reporter
and the subject of the report.

All reports lodged by a treating
practitioner about a practitioner-
patient were flagged for more
detailed review; they formed the
focus of our analysis.

A senior investigator (MB) examined
each flagged report to verify that it
had been submitted by a treating
practitioner. She also extracted any
free text that discussed the health
condition treated, the nature of the
treatment relationship, the perceived
risk, and steps the reporter took
before lodging their report.

Using a grounded theory ap-
proach,” two investigators (MB, DS)
reviewed a subsample of the ex-
tracts and developed a coding
scheme for deriving information on
six variables from the free text: pri-
mary health condition for which
the patient was being treated; the
reporter—patient relationship; the
timing of the risk; impediments to
risk reduction; advice sought on
reporting obligations; and disclo-
sure to the patient of the intent to
report. Using the finalised coding
scheme, one investigator and a sec-
ond, legally trained reviewer inde-
pendently coded the textual extracts
for all reports.

Comparison of the data coding by the
two coders found inter-rater reli-
ability that ranged from good to very
good, depending on the variable. For
example, the kappa (k) score for the
variable “impediments to risk
reduction”, which probably involved
more implicit judgment than the
other variables, was 0.77.

In November 2014, the outcomes
of the response by AHPRA to each
case were obtained and added to
the analytic dataset. This allowed
18 to 36 months to elapse after the
report lodgement dates.

Statistical analyses were conducted
with Stata 13.1 (StataCorp).
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Results

Of 846 mandatory reports made to
National Boards through AHPRA
during the study period, 64 (8%)
were lodged by health practitioners
who had a treating relationship with
the subject of the report. The others
were lodged by non-treating practi-
tioners, managers, employers or
educators. All results reported here
relate to the treating practitioner
reports.

Sample characteristics

A large majority of the reporters (57
of 64) were doctors, and most of the
practitioner-patients were nurses
(41 of 64) (Box 1). Two-thirds of the
reports by doctors were made by
psychiatrists (26 of 57) or general
practitioners (16 of 57).

The most common dyads were
doctors reporting nurse-patients
(35 of 64 cases) and doctors report-
ing doctor-patients (15 of 64 cases)
(Box 2). Nurse reports about nurse-
patients were relatively uncom-
mon (5 of 64 cases), although every
nurse report involved a nurse-
patient.

Grounds for report

Three-quarters of the reports (47 of
64) indicated that the practitioner-
patient had placed the public at
risk of substantial harm because of
an impairment (Box 3). One-fifth of
the reports (14 of 64) indicated that
the practitioner had practised while
intoxicated. Only three reports
were triggered by departures from
professional standards or sexual
misconduct.

Health condition being treated

Practitioner-patients were primarily
being treated for mental illnesses
(28 of 64), substance misuse disorders
(25 of 64) or neurological conditions
(9 of 64) (Box 3). The most common
forms of mental illness were psycho-
sis, mania and depression. The most
commonly misused substances were
opiates, benzodiazepines, alcohol
and amphetamines.

Nature of treatment
relationship

The reporter for one in five reports
(14 of 64) was the patient’s regular
care provider (Box 4); the others
involved treatment encounters with

1 Characteristics of treating practitioners and practitioner-patients
involved in mandatory reports
Practitioner making Practitioner subject
the notification to the notification
(treating practitioner) (practitioner-patient)
Total number 64 64
Profession
Medical practitioner 57 16
Nurse 5 41
Pharmacist 1 2
Psychologist 1 1
Other* 0 4
Status
Practitioner 64 59
Student 0 5
Sex
Male 40 20
Female 23 44
Data missing 1 0]
Mean age (range), years 46 (24—62) 41 (20-81)
* Dentist, physiotherapist, medical radiation practitioner. ¢




2 Frequency of notifications, by professions of treating practitioner and

practitioner-patient

All other practitioners

Pharmacist

Psychologist

Respondent (practitioner-patient)

Medical practitioner

Nurse/Midwife

Notifier (treating practitioner)

35

30

25

20

3 Statutory grounds for reporting, and health conditions mentioned, for

64 mandatory reports by treating practitioners
Statutory grounds for report

Number of reports

Have an impairment

Practised while intoxicated

Departure from professional standards
Sexual misconduct

Health condition being treated

47
14
2
1

Mental illness
Psychosis/mania
Depression/attempted suicide
Eating disorder
Obsessive—compulsive disorder
Substance misuse
Opiates
Benzodiazepines
Alcohol
Amphetamines
Other (cannabis, cocaine or LSD)
Neurological condition
Dementia/cognitive impairment
Seizures

Unclear
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a non-regular care provider. The
most common scenario was that the
reporter had assumed the role of
treating practitioner in the context
of an acute presentation to hospital
(38 of 64 cases), usually a psychiatric
admission (27 of 38 cases). The other
scenarios were that the reporter was
seeing the patient for the first time (9
of 64 cases) or that the treatment
relationship had been established
indirectly through an informal
corridor consultation (3 of 64 cases).

Other aspects of reports

In most reports (46 of 64 cases), the
reporter mentioned discussing the
mandatory notification requirement
with the patient before the report was
lodged. Most reporters (56 of 64) also
mentioned that they had sought
advice from an indemnity insurer,
lawyer, manager or professional peer
before making the report.

Twenty-six of the 47 reports of
impairment described a risk of harm
to the public; 12 of these reports dis-
cussed only future risks, six dis-
cussed only past risks, and eight
discussed both.

Nearly four in five reports (50 of 64)
described an impediment to risk
reduction. There were four main
types of impediment. The most
commonly described was that the
practitioner-patient lacked insight
into the risks posed to patients by
conditions such as mania, psy-
chosis, or dementia (29 of 50 cases). A
second impediment was deliberate
dishonesty with the treating practi-
tioner; this most commonly arose in
cases where a practitioner-patient had
an addiction and intentionally pro-
vided false information to the treating
practitioner in an attempt to obtain
drugs of misuse (12 of 50 cases). A
third impediment was deliberate
disregard for treatment advice or pa-
tient safety (5 of 50 cases); for example,
when a practitioner would not adhere
to prescribed medicines or comply
with a plan intended to protect pa-
tients during the recovery of the
treated practitioner. The final imped-
iment to safe management was an
ongoing intention to self-harm with
medicines that could be obtained in
clinical practice (4 of 50 cases).
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practitioner-patient

4 Relationship between treating practitioner and the practitioner-
patient for 64 mandatory reports by treating practitioners

Treating relationship of reporting practitioner to

Number of reports

Regular care provider
General practice
Psychiatry practice
Infectious disease practice

Non-regular care provider

Acute care provider
Psychiatric admission
General medical admission
Emergency department admission

First assessment
Psychiatrist
Physician
Pharmacist
Psychologist

Informal consultation with colleague

14

The 14 reports that did not describe
impediments to risk reduction either
contained statements indicating that
the practitioner-patient had insight
into their health condition and was
cooperating with treatment (two of
these patients had already notified
themselves to AHPRA), or there was
no relevant information that enabled
coding of this variable.

Reponses of reports

By November 2014, National Boards
had made a final decision on
86% of the treating practitioner re-
ports (55 of 64). Boards took imme-
diate action in 19 cases. Immediate
action is a formal measure that in-
volves placing interim restrictions on
practice; it is imposed when this is
considered necessary to protect the
public pending further investigation.

The final outcomes were: no further
regulatory action by a Board (24 of 55
cases); voluntary agreements with
the Board and AHPRA regarding
appropriate monitoring, treatment or
practice restrictions (16 of 54); impo-
sition of formal conditions on the
practitioner’s licence (12 of 55); a fine
or formal reprimand (2 of 55); and
referral to another body for resolu-
tion (1 of 55). Although the most
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common adjudication was to take
no further action, it would be erro-
neous to infer that reports with this
outcome were inappropriate or un-
founded; steps may have been taken
to redress a legitimate concern after
the report had been lodged and
before the Board's final decision.

Discussion

Our study of mandatory reports of
notifiable conduct by treating practi-
tioners found that 90% were made
by doctors, usually psychiatrists or
general practitioners, and were
typically related to a practitioner-
patient who was experiencing
mental illness, substance misuse
problems or a neurological condition.
Relatively few reports were made by
regular care providers. Most reports
were linked with situations in which
the treating practitioner was strug-
gling to safely manage the risk that
the practitioner-patient posed, and
reporters usually discussed the re-
port with the patient before submit-
ting it.

Australia’s requirement that treat-
ing practitioners notify regulators of
practitioner-patients with impair-
ments is not unprecedented. New

Zealand has required health practi-
tioners to report impaired peers
since 2003,'° and several American
states have mandatory reporting
obligations that extend to treating
practitioners. 1 However, the
Australian legislation is unusually
far-reaching in two respects. First, it
imposes a duty to report not only
health impairments, but also certain
concerns about performance. Sec-
ond, it does not explicitly shield
treating practitioners from the obli-
gation to report if the practitioner-
patient is participating in an
approved program of treatment.

Opponents of mandatory reporting
argued that the new requirements
would open the floodgates to over-
reporting.” This has not occurred.
Mandatory reports are rare events,”
and mandatory reports by treating
practitioners are especially infre-
quent — so infrequent, in fact, that
under-reporting is probably a more
justifiable concern.

The prevalence of impairment in the
health workforce is unknown, but
conservative estimates suggest that
at least 1000 doctors (about 1% of
Australia’s 90 000 registered medical
practitioners) are impaired in their
ability to practise at some stage in the
course of any given year.””'* Our
15-month sample contained reports
on only 16 doctors, and only 20% of
the reports were made by the practi-
tioner-patient’s usual care provider.
Previous research in the United
States and New Zealand suggests
that under-reporting of impaired
colleagues is widespread,'” even in
the context of mandatory reporting
laws. Barriers are likely to include
loyalty to colleagues, concerns about
over-reacting to a situation, and un-
certainty about the reporting obliga-
tion.'*"*

A second objection to the extension
of mandatory reporting into the
patient—doctor relationship is that
it breaches a cornerstone of medi-
cal ethics: patient confidentiality.
However, the duty to maintain pa-
tient confidentiality is not absolute.
It is widely accepted that it should
yield to obligations to report serious
problems or risks that come to light
during treatment, including certain
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infectious diseases, health condi-
tions that imperil driving, and signs
of child abuse.'” Whether impair-
ments that pose risks to safe clinical
practice are so different from these
accepted forms of reporting is
debatable. Addressing this issue is
beyond the scope of our study, but
several aspects of our findings
should inform the debate. In partic-
ular, the infrequency of treating
practitioner reports and the per-
ceived seriousness of the impair-
ments disclosed make it difficult to
distinguish the risks associated with
practitioner-patient impairment
from those of other accepted cate-
gories of mandatory reporting by
treating practitioners.

Perhaps the most serious charge lev-
elled at the mandatory reporting of
practitioner-patients is that it will
discourage medical practitioners
from seeking assistance.” This objec-
tion involves an empirical question:
do the harms that result from treat-
ment foregone because of the law
exceed the harms averted by identi-
fying impaired practitioners who
would not otherwise have been rec-
ognised? Such counterfactuals are
difficult to assess. Anecdotal reports
suggest that the Doctors’ Health
Advisory Services in some states
experienced a decline in referrals
after the law was enacted.® But it is
not clear whether there was a net
decrease across all relevant health
services; the question of causality is
even less certain. Further, the de-
ferred treatment argument presumes
that impaired practitioners would
still seek care in the absence of the
possibility that they might be re-
ported, but the available evidence
suggests that health practitioners
may have been reluctant to do so

even before the introduction of the
law.17:20

When discussing concerns about
seeking help, it is worth noting how
the reporting behaviour by treating
practitioners observed in our study
deviated from the exact requirements
of the law. The statutory duty to
report refers to a past risk of harm
and, unlike mandatory reporting
programs elsewhere, there is no
safe harbour for cases where a
practitioner-patient ~ subsequently
seeks care and takes appropriate
steps to protect patient safety. The
pattern of reporting we observed did
not correspond with these legal re-
quirements. When explaining their
decision to report, treating practi-
tioners were more likely to refer to a
future risk of harm than to a past risk.
Further, treating practitioners fre-
quently emphasised factors that
reduced their ability to work with
the practitioner-patient to mutually
manage the risk to the public (eg, the
patient’s lack of insight, dishonesty
or recklessness). Caution is required
when making inferences about noti-
fiable conduct that was not reported
on the basis of what was reported,
but these aspects of the reports,
coupled with the very low overall
rate of reporting, clearly suggest that
treating  practitioners  resisted
reporting their practitioner-patients
in circumstances where their treat-
ment was on an appropriate and
promising path.

Our study has three main limitations.
First, we were unable to directly
measure over- and under-reporting.
Second, Australia’s mandatory
reporting law was implemented in
concert with a variety of other
major changes to health practitioner

regulation, so it was not feasible to
assess changes in the rate or nature of
treating practitioner reports before
and after the introduction of the new
law. Finally, we relied on information
provided in the reports for most of
the variables of interest. To save time
or protect confidentiality, some
treating practitioners may have
omitted or altered salient details.
Consequently, the counts we report,
particularly for variables that relied
on being mentioned in the reports,
should be interpreted as lower bound
estimates.

Much of the policy debate on the
merits of mandatory reporting by
treating practitioners has been based
on certain implicit assumptions. The
standard narrative involves an
impaired patient who recognises
their illness and seeks treatment from
their usual care provider, who must
then reluctantly take the contentious
step of reporting their patient. Our
findings suggest a different picture.
The debate should acknowledge
several realities. In particular: treat-
ing practitioner reports are rare, very
few are made in the context of an
established treatment relationship,
and they tend to occur in situations
where there is an identified impedi-
ment to safely managing a future risk
of harm within the confines of the
treating relationship.
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